SYSTEM OF GOVERNANCE
LLM
UNIT -1

QUESTION 1: EXPLAIN THE SYSTEM OF GOVERNANCE, MEANING AND CONCEPT OF
GOVERNANCE

Answer. Meaning of Governance

Governance refers to the framework, processes, and mechanisms through which power
is exercised, decisions are made, and authority is implemented in a political or
organisational context. It encompasses the structures, rules, relationships, and

practices that define how institutions are directed, controlled, and held accountable.

According to the United Nations Development Programme (UNDP), governance is
“the exercise of economic, political, and administrative authority to manage a country’s
affairs at all levels.” Similarly, the World Bank defines governance as “the mannerin
which power is exercised in the management of a country’s economic and social

resources.”

In the legal context, governance is concerned with how laws are applied, how state

institutions function, and how rights and obligations are protected and enforced.
2. Concept of Governance

The concept of governance goes beyond formal government institutions and includes a
wide array of actors such as civil society, private sector, and international organizations.
It embodies not only the act of governing but also the rules, processes, and ethical

standards by which authority is exercised.
Key features of governance include:

e Rule of Law - Ensuring that legal frameworks are applied impartially and

consistently.

e Accountability - Government officials and institutions are answerable to the

public and legal authorities.
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Transparency — Decision-making processes and actions are open and accessible

to scrutiny.

Participation - Citizens and stakeholders are involved in shaping policies and

holding leaders accountable.

Effectiveness and Efficiency — Public resources are used in a way that meets

objectives while minimising waste.

Equity and Inclusiveness — Governance ensures that all members of society,

including minorities and marginalised groups, are considered.

Governance is thus both a normative ideal and an institutional reality.

3. Philosophical Perspectives on Governance

Plato and Aristotle viewed governance as an instrument of achieving justice and
the common good. They emphasised that rulers must be virtuous and governed by

reason.

Thomas Hobbes argued that governance is essential to prevent chaos and

conflict, necessitating a sovereign authority with absolute power to maintain order.

John Locke introduced the idea of social contract and limited government,
emphasising that authority derives from the consent of the governed and is

restrained by rights.

Jean-Jacques Rousseau advocated for direct participation and the “general will,”

highlighting the collective responsibility of citizens in governance.

Max Weber presented a more modern view by analysing bureaucratic structures

and rational-legal authority as essential to effective governance.

These philosophical traditions continue to shape contemporary ideas of governance,

balancing state authority with individual liberty and social welfare.

4. Governance vs Government

While governance refers to the broader framework of rules and interactions in society,

government is a formal structure that enforces laws and implements policies.
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Governance involves cooperation between multiple actors, including government,

judiciary, civil society, and markets.
5. Case Studies Illustrating Governance

(i) India’s Governance Framework

India’s constitutional democracy is built on the principles of separation of powers, rule
of law, and accountability. Landmark judgments such as Kesavananda Bharati v. State
of Kerala (1973) established the “basic structure doctrine,” reinforcing that governance

must adhere to constitutional values and cannot be arbitrarily altered by Parliament.

(ii) Good Governance in Global Context

The UN’s Sustainable Development Goals (SDGs) highlight the role of governance in
achieving social justice, environmental sustainability, and economic development.
Countries with transparent institutions, participatory mechanisms, and anti-corruption

frameworks are better positioned to implement reforms and ensure public welfare.

(iii) Administrative Governance

In Vineet Narain v. Union of India (1997), the Supreme Court emphasized the need for
clean governance by directing reforms in investigative agencies like the Central Bureau
of Investigation (CBIl), underscoring the importance of accountability and independence

in administrative governance.
6. Governance in Practice
e Stronginstitutions governed by laws.
o Ethical leadership and integrity in public office.
o Citizen participation through electoral processes and civic engagement.
o Efficient delivery of services while protecting human rights.

Poor governance, on the other hand, leads to corruption, inequality, political instability,

and abuse of power.

QUESTION 2: OBJECTIVES OF A SYSTEM OF GOVERNANCE ?
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1. Defining Governance

A system of governance refers to the structures, processes, and institutions through
which authority is exercised in a society. It encompasses not only the government but
also the mechanisms of decision-making, implementation, and accountability that
guide public life. The core objective of any governance system is to establish order,
promote collective welfare, and create a framework for legitimate and effective

rule.
2. Core Objectives of a System of Governance

a) To Establish and Maintain Order (The Foundational Objective)

The primary function of governance is to ensure stability and security, both internally
and externally. This is rooted in Thomas Hobbes’ philosophical argument

in Leviathan that without a sovereign authority, human life would be chaotic and violent.

Governance provides:
e Internal order through laws, policing, and justice systems.
o External security via national defence and foreign policy.
e Rule of law to ensure predictability and fairness in society.

b) To Provide Public Goods and Address Market Failures
Governments intervene to provide essential goods and services that the market cannot

efficiently supply. This includes:

e Public goods like infrastructure, education, and healthcare (e.g., the National

Health Service (NHS) in the UK).
o Regulation of externalities, such as environmental protection laws.

e Social welfare programs to reduce inequality and ensure a basic standard of

living.

c) To Promote Justice and Protect Rights
A key objective is to uphold justice and safeguard individual and collective rights. This

involves:

SATTAWAN LEGAL




o Distributive justice, as debated by philosophers like John Rawls (fair distribution of

resources) and Robert Nozick (minimal state intervention).
o Protection of civil liberties (e.g., freedom of speech, equality before law).
e Access to justice through independent and impartial judiciary.

d) To Ensure Legitimacy and Public Accountability

Governance derives its authority from the consent of the governed. This requires:
o« Democratic participation (elections, representation).
o Transparency and accountability mechanisms (e.g., free press, audits).

e Checks and balances to prevent abuse of power (e.g., Watergate scandal in the

US, which underscored the importance of accountability).
3. Philosophical and Practical Significance

e Social Contract Theory (Hobbes, Locke, Rousseau) justifies governance as a
bargain between the state and citizens: individuals surrender some freedoms in

exchange for security and rights protection.

e Case Study: The Nordic Model demonstrates how governance can balance
economic efficiency with social welfare, achieving high levels of prosperity and

equity.

QUESTION 3: EXPLAIN THE CONCEPT OF CONSTITUTIONAL GOVERNANCE. HOW
ARE DEMOCRACY, THE RULE OF LAW, AND THE SEPARATION OF POWERS
INTEGRALTO IT?

Answer: Constitutional governance refers to a system of administration that is based on
a written or unwritten constitution, which sets out the fundamental principles,
distribution of power, and mechanisms for governance. It ensures that political power is
exercised within a framework of laws, rights, and institutions that promote justice,
liberty, equality, and accountability. The core elements of constitutional governance

include democracy, rule of law, and separation of powers, each of which plays a

SATTAWAN LEGAL




pivotal role in safeguarding human rights, promoting good governance, and limiting

arbitrary authority.
1. Democracy: Meaning and Definition

Democracy is a system of governance where political power ultimately rests with the
people. Citizens participate in decision-making either directly or through elected
representatives. The term originates from the Greek words demos (people) and kratos

(rule), meaning “rule by the people.”

The Universal Declaration of Human Rights (1948) affirms that everyone has the right
to take part in the government of their country, either directly or through freely chosen

representatives.
Key Features
e Popular Sovereignty — Power originates from the consent of the governed.

o Free and Fair Elections — Representatives are chosen through periodic, impartial

elections.

e Majority Rule with Minority Rights — Decisions are taken based on majority opinion

while ensuring protection of minority groups.

¢ Fundamental Rights - Democracy protects civil liberties such as freedom of

speech, religion, and association.
¢ Rule of Accountability - Governments are answerable to the people.
Philosophical Foundations

« John Locke emphasized that government exists to protect life, liberty, and property

and that citizens have the right to challenge unjust rule.

e Rousseau advanced the idea of the “general will,” whereby collective participation

ensures that laws reflect the common good.

e Alexis de Tocqueville observed that democracy promotes equality but must be

supported by civic responsibility.
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Indian Context

India is the world’s largest democracy, governed by universal adult suffrage and
parliamentary procedures. The Kesavananda Bharati case (1973) established that
democracy is part of the Constitution’s “basic structure,” meaning it cannot be

amended or dismantled by ordinary legislation.
Importance of Democracy

¢ Empowers citizens

Promotes political stability

Encourages accountability and transparency

Protects human rights and freedoms
2. Rule of Law
Meaning and Definition

The rule of law is a principle that holds that all persons and institutions, including the
government, are subject to and accountable under the law. It ensures that laws are

applied equally and fairly without arbitrary use of power.

A.V. Dicey, in his seminal work Introduction to the Study of the Law of the Constitution,

defined the rule of law as comprising three principles:

1. Supremacy of law - No one is above the law.

2. Equality before the law — All are treated equally.

3. Predominance of legal spirit — Rights are protected through the courts.
Key Elements

e Legal Certainty — Laws are clear, public, and stable.

 Impartial Judiciary — Courts interpret and enforce laws fairly.

¢ Protection of Rights — The judiciary safeguards fundamental rights against

executive or legislative overreach.
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e Accountability - Governmental power is subject to judicial review.
Philosophical and Theoretical Underpinnings

e Locke’s social contract theory emphasized that legitimate governance must be

constrained by law.

e Montesquieu’s view that arbitrary rule leads to tyranny alignhs with the need for

codified legal frameworks.
Case Laws in India

o Kesavananda Bharati v. State of Kerala (1973): The rule of law is a part of the

Constitution’s basic structure and cannot be amended.

¢ Maneka Gandhi v. Union of India (1978): The Court expanded procedural fairness,

ensuring that laws adhere to principles of natural justice.

¢ Vineet Narain v. Union of India (1997): Judicial intervention reinforced

accountability in governance.
3. Separation of Powers
Meaning and Definition

The doctrine of separation of powers divides governmental functions among the
legislative, executive, and judicial branches to prevent the concentration of power in

one body. Itis a structural safeguard that promotes checks and balances.

The principle is famously associated with Montesquieu, who argued that liberty is
preserved when power is distributed among different organs that keep each other in

check.

Branches of Government

1. Legislature — Makes laws (e.g., Parliament).

2. Executive —Implements laws (e.g., Prime Minister and Council of Ministers).
3. Judiciary - Interprets laws and adjudicates disputes (e.g., Supreme Court).

Need for Separation of Powers
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Prevents authoritarianism

Ensures accountability through checks and balances

Protects liberty and promotes good governance

Provides institutional independence for impartial functioning
Indian Scenario

Although the Constitution does not explicitly mention “separation of powers,” it

embodies the principle through various provisions:
o Article 50 directs the state to separate the judiciary from the executive.

o Judicial review under Article 13 empowers courts to invalidate unconstitutional

laws.
+ Basic structure doctrine ensures that separation of powers is preserved.
Case Laws
« Kesavananda Bharati (1973): Separation of powers is part of the basic structure.

e Indira Nehru Gandhi v. Raj Narain (1975): Judicial independence and constitutional

limits on executive power were reaffirmed.

QUESTION 4: EXPLAIN THE RELATIONSHIP BETWEEN LAW AND GOVERNANCE IN
INDIA?

Law and governance in India are deeply intertwined, as law provides the framework
within which governance is conducted, while governance ensures the implementation
and enforcement of laws. India’s constitutional framework, based on democratic
principles, the rule of law, and separation of powers, guides the functioning of the
government, administration, and judiciary. Effective governance in India depends on

legal structures that protect rights, promote justice, and ensure accountability.

1. Meaning of Law and Governance in India
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Law in India refers to the body of rules, norms, and principles created by the legislature,
enforced by the executive, and interpreted by the judiciary. It includes constitutional

provisions, statutory laws, judicial precedents, and customary practices.

Governance is the exercise of authority through institutions for managing public affairs,
policymaking, and service delivery. It involves government agencies, civil society, and

private entities working together within the bounds of law to serve public interests.
2. Constitutional Basis of Law and Governance in India

The Indian Constitution is the supreme law of the land, providing the foundation for

governance. Its key features include:

¢ Preamble - Establishes India as a sovereign, socialist, secular, democratic

republic.
¢ Fundamental Rights (Part lll) - Guarantees civil liberties and human rights.

o Directive Principles of State Policy (Part IV) — Guides governance toward social

welfare and equitable development.

e Separation of Powers — Ensures that legislative, executive, and judicial branches

operate independently.
« Judicial Review — Courts can invalidate unconstitutional laws and actions.

Articles such as Article 32 (right to constitutional remedies) and Article 50 (separation

of judiciary from executive) are critical to ensuring law supports governance.
3. Role of Law in Governance
The rule of law forms the backbone of governance in India. It ensures:

o Equality before law - Everyone is treated equally in judicial proceedings.

e Protection of rights — Courts safeguard individual freedoms from arbitrary state

action.

e Accountability - Government actions are subject to judicial scrutiny and

legislative oversight.
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Administrative efficiency - Legal frameworks guide bureaucratic operations and

public service delivery.

Corruption control - Laws like the Prevention of Corruption Act aim to prevent

misuse of public office.

For example, in Maneka Gandhi v. Union of India (1978), the Supreme Court expanded

the interpretation of Article 21 to ensure fair procedures in governance actions.

4. Challenges in Law and Governance in India

Despite strong constitutional provisions, governance in India faces several challenges:

Corruption and misuse of power — Weak enforcement and bureaucratic delays

undermine public trust.
Judicial backlog — Millions of cases remain pending, delaying justice.

Implementation gaps - Policies exist but often fail at the ground level due to

administrative inefficiencies.

Political interference — Undue influence on decision-making processes hampers

impartial governance.

Inequality and exclusion — Marginalized groups may not fully access legal

protections or government schemes.

5. Case Laws lllustrating Law and Governance

Kesavananda Bharati v. State of Kerala (1973) - The Supreme Court upheld that

democracy and the rule of law are part of the basic structure of the Constitution.

Vineet Narain v. Union of India (1997) — The Court intervened to ensure
accountability in investigative processes and strengthen public institutions like

the CBI.

Indira Gandhi v. Raj Narain (1975) — The judgment reaffirmed judicial

independence against executive overreach.
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These cases highlight how law reinforces governance and protects democratic values.
6. Philosophical Underpinnings
The governance system in India reflects several philosophical ideas:

e John Locke’s theory of social contract emphasizes that government power must

be exercised with the consent of the governed and constrained by rights.

e Montesquieu’s doctrine of separation of powers is embedded in India’s

institutional structure.

e Aristotle’s view on justice and the common good is reflected in policies

promoting welfare, equity, and participatory governance.

Thus, Indian governance balances liberty with order and individual rights with collective

welfare.
7. Importance of Law and Governance in India

e Strengthening democracy - Law ensures that electoral and parliamentary

processes function fairly.

o Protecting civil liberties — Judicial oversight prevents violations of fundamental

rights.

e Promoting social welfare — Governance frameworks help implement welfare

schemes for disadvantaged communities.

e Ensuring accountability — Institutions like the Election Commission, CAG, and

judiciary operate under legal mandates to regulate governance.
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